GOVERNANCE ANALYSIS
The challenges to state-building and securing peace in Iraq
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1. INTRODUCTION

Iraq’s governance environment is fragile. Despite the efforts of the Government of Iraq and the significant achievements of the last two years, performance across some dimensions of state functioning, legitimacy, and accountability is still weak.

Iraq’s past and present fragility is affected by the country’s vulnerability and propensity to conflict. The challenges surrounding continued political negotiations,the poor performance of some core state functions (e.g., provision of security, protection of human rights and delivery of services), and the creation of an enabling environment for inclusive economic growth are both results and causes of state fragility. The weak management of key public goods, in particular oil, and of the environment are also, to an extent, the product of poor governance. The confidence of Iraqi society in the state is weak, while the role of civil society actors in shaping the governance environment is not well articulated.   

Key sources of vulnerability to conflict in Iraq are both historical (deriving from the geopolitical history of successive occupations) and recent (due to the nature of the former regime, its use of violence, its treatment of minorities and groups of the population, and its personalization of power and allocation of public goods along ethnic, sectarian and regional lines). New vulnerabilities result from terrorism (regional and global interferences) and criminality.

Demographic trends, the youth bulge, and the unpreparedness to respond to the consequences of climate change and disasters can exacerbate tensions if adequate policies are not designed to address them and employment opportunities are not created for young people.  

Conflict, economic sanctions, the international occupation and the high levels of insecurity and violence experienced since 2003 have all had a profound impact on the Iraqi state and society. Conflict has affected all aspects of the political and social life, within and among communities, locally and on a national scale. It has crystallised existing divisions, deeply traumatized the population and further reduced trust in the state and, in some instances, in other forms of authority such as traditional and religious structures. 
Human rights abuses and suffering from violence are prevalent conditions in Iraq. Massive population displacement and capital flight have diminished state capacity and the resilience of society, and deprived both of critical human resources. The direct impact of conflict on natural resources and the environment and on the institutions in charge of their management has been severe and will have long-lasting consequences. Some critical institutions have been dismantled (e.g., the army) and most others weakened (e.g., the judiciary) as a consequence of the destruction of the infrastructure and the flight of qualified professionals. All are under tremendous pressure to address the multiple challenges of reconciliation, reconstruction and development in Iraq.

The failure of the state-building process since the early 1920s can be considered one of the root causes of the current state of fragility in Iraq. The state, intended as a modern polity based on mutually agreed relationships between a formal set of institutions and citizens, was still under construction before the Hussein regime. Iraqi authority was replaced in 2003 with an occupying international force, and the resulting security environment crippled state ability to develop new paradigms for service delivery and to recover from more than a decade of isolation from economic sanctions.

Today the process of state-building is starting afresh. The foundations are weak and the legacy of conflict and vulnerability remains. The transition is under way from past to present, from a weak state to one that is legitimate, responsive and capable of performing its functions, and from violence to peace. But the situation remains extremely fragile.

The framework for analysis

This analysis identifies, from a governance perspective, the major state and peace building challenges and their causes, which must be addressed to build a responsive, effective and resilient state and a peaceful society.  The analysis uses a state and peace building framework.
The key elements of the state and peace building framework 
 are articulated around three key features of the state:

· Legitimacy: the legitimacy of the political settlement

· Authority: the capacity to exert authority over the territory, to rule by law and to protect citizens

· Capacity: the capacity of the state to perform its core functions and to deliver services

High levels of performance across these features are necessary for a state to be accountable and responsive and for the state-citizen relationship to be resilient to conflict and to internal or external shocks and threats.
It is important to bear in mind that the state and peace building process in Iraq, as elsewhere, is rife with tensions, in particular as the state-citizen relationship is redefined and political and social actors renegotiate their roles and positions. Therefore, this analysis tries to balance attention between the supply and demand sides of governance, and between short- and long-term challenges.
The key issues

Our analysis suggests that in Iraq the historical weak legitimacy, authority and capacity of the state, its poor accountability and responsiveness to citizens’ needs and demands, the limited civic participation in shaping the governance environment, and the reduced resilience 
 of the state-citizen relationship are at once causes and consequences of conflict. 

In regard to legitimacy, a key problem has been the failure of the political process to mediate and represent the interests of citizens. As a consequence the relationship between citizens and the state is weak. A successful process of political reconciliation will entail strengthening mechanisms for representation (such as the Council of Representatives and elections) and resolving pending constitutional issues. Citizens’ participation, public debate and political commitment to addressing critical peace and development challenges are also necessary elements of the process.

The capacity of the state to exert authority has been weakened by the cumulative effect of years of violence. Insecurity, human rights abuses and reduced access to justice have had a severe impact on communities, especially on women and the most vulnerable. Improvements in this area will require a strengthening of formal justice institutions and increased access to justice for the poor and most vulnerable. The police will have to play an increasingly positive law enforcement role, as longer-term governance issues in the security sector are progressively addressed. The protection of human rights will have to be prioritized. 

The state has lost significant capacity to perform its core functions and deliver services, including protecting the environment and managing disaster risks. The process of rebuilding state capacity entails substantively reforming and resizing the civil service, and strengthening core institutions in charge of managing public goods (e.g., natural resources and the environment) and risk of disaster.  A well-managed decentralisation process is required to strengthen local governance and to bring the state closer to citizens. Visible progress with fighting corruption will be necessary to improve the performance and accountability of the state and its institutions.
2. THE ANALYSIS

2.1 
ISSUE ONE – The legitimacy of the Iraqi state is weak: the political process has not been able to mediate and represent the interests of citizens; the relationship between the citizens and state has broken down.

This section explores the following subset of issues:

· Political reconciliation;

· Representational democracy;

· Elections and pending constitutional issues; and
· Participatory governance (e.g. media, civil society).

2.1.1 Situation analysis

The lack of state legitimacy in Iraq is long dated. It is the result of a non-inclusive, non-transparent political system and of archaic institutions that lack capacities or incentives to mediate diverging interests. The capture of political space by illegitimate groups and divisions along sectarian and ethnic lines are possibly a more recent manifestation and cause of these problems. Moreover, an underdeveloped sense of citizenship and scant awareness of rights and duties, in addition to a weak civil society, have hindered popular participation in shaping the political discourse. Critical issues such as insecurity and human rights abuses have long remained unaddressed partly because many citizens, in particular women and the most vulnerable, lack the power and capacity to ensure that their interests are represented through political participation and contact with decision-makers. 

In addition to the longer-term challenges posed by this situation, an immediate consequence is that individuals and groups that feel excluded from decision-making and power may feel sufficiently alienated to resort to violence. Youth are particularly at risk.

Prospects for reaching the MDGs or protecting the environment are hampered by weak political will, the lack of accountability in decision-making, and the absence of public debate on national priorities. The slow progress in improving the management of core resources and the weak commitment to enhancing capacities to manage disaster risk further weaken state legitimacy in the eyes of Iraqi citizens.
However, there have been some positive developments in the past few years. These include the agreement on a Constitution, national and local elections, and progress with political negotiations among previously conflicting parties. 

Political parties, traditional and religious leaders and civil society organisations must work together to ensure that this process continues in an inclusive manner, and responds to the needs and expectations of Iraqi citizens.
· Re-establishing state legitimacy requires an inclusive political process and political reconciliation, the strengthening of representational democracy, addressing unresolved constitutional and electoral issues, and increasing political participation.  

2.1.2 Sub-sector issues 

Political reconciliation 

Political reconciliation, along with social reconciliation, is a key pillar of the state and peace building process in Iraq. It requires manifest efforts by politicians to converge around a national agenda for peace, reconstruction and development, and to collaborate in an open and transparent political arena. It also requires citizens to trust politicians and participate actively in the political process.

Profound divisions along sectarian, ethnic and religious lines have affected Iraqi political life in past and recent times, focusing the political discourse on divergent interests, differences and grievances rather than fostering an open debate on the top priorities for the country and its citizens.

Popular disaffection with politics and politicians has been a mainstay of Iraqi political life.
 This mistrust, worsened by the absence of political mechanisms for conflict resolution and reconciliation, has further complicated political reconciliation. 
Trust in political parties
70 percent of Iraqis polled in 2007 state that their trust in political parties has been shaken by waves of violence. Education level seems to correlate with the level of trust:  55.9 percent among illiterates; 67.6, 68.6 and 73.8 percent for the first three basic levels of education; 75.5 percent among people holding secondary school certificates; and 77 percent among holders of Diplomas or higher. Trust in political parties was weakest among the unemployed, with the figure reaching 83.2 percent.
 
Nevertheless, voter turnout – at 51 percent in the 2009 general election – indicates that the volume and quality of political participation is improving, thus suggesting an opening of the political space and growing outreach among politicians across dividing lines and towards citizens.

A successful process of political reconciliation takes into account the perspectives and interests of all groups across the country, including women and young people. Women’s participation in politics, constitutionally guaranteed, is active but not necessarily effective (as evidenced by their low access to positions of power within institutions). Furthermore, the increasing segregation of women and violations of women’s rights, especially in more traditional and remote rural communities, excludes many Iraqi women from participating in and informing the political process. Cultural structures and active discrimination are key causes of women’s political exclusion.

Women’s representation in the political process 
As per constitutional provisions, women in Iraq hold 25 percent of the seats in Parliament and on the National Provincial Councils. However, women continue to be underrepresented at legislative, ministerial, and sub-ministerial levels, as well as in economic and social institutions. Today, there are only 3 women ministers out of 25 in the Iraqi government, none of them in a power or a service ministry.  
Recent political reporting suggests that Iraq is moving towards a new political phase in which sectarian political polarization, which has dominated the political climate, is progressively being replaced by coalitions based on pragmatism and secular nationalist parties favouring strong national government. In this process, the religious political class and religious coalitions, which have often played a divisive role, are likely to lose influence.

If this process continues to contribute to an environment of transparent and inclusive politics, chances of political reconciliation will be high. 
Representational democracy 

Inputs expected
Elections and pending constitutional issues

Inputs expected

Participatory governance

“Strengthening civil society's capacity contributes to the stability of the state by broadening participation and enhancing democratic accountability and responsiveness. Civil society can play an important role in managing conflict by providing minority groups with a political voice, which is not otherwise available in the majority-dominated official process. Civil society can lessen the risk of conflict to destabilize the government by giving citizens alternative nonviolent avenues to influence the government, allowing citizens to undertake overt and peaceful political activities rather than participate in or support armed opposition.”

A weak culture of direct participation and the weak capacity of civil society organisations (CSOs) appear to be limiting citizen involvement the political process and critical decisions for the country. However, it  is difficult to determine to what extent this is the result of the non-inclusive and oppressive nature of the previous regime or of certain political and cultural characteristics of Iraqi society.

Evidence suggests that socioeconomic and cultural stratifications, literacy and educational status all affect participation. Cycles of non-representation in power structures also feed into exclusion and affect political participation. The abuses of the previous regime and recent years of insecurity and conflict have severely affected civil society capacity to participate in political and other spheres of public life. 

Among NGOs, key causes of weak participation are:

· Lack of an enabling legal and institutional framework to protect civil society independence and regulate functions;
· Lack of transparency in funding NGOs by political parties, governmental and parliamentary institutions, which use CSOs for political pusposes;
· Non-institutionalized participation of CSOs in policy development due to poor information-sharing from the government side and low advocacy and networking capacity of civil society;
· Poor understanding of the role of civil society by the state and beneficiaries; and
· Failure of CSOs to adhere to ethical principles.
Citizens and CSOs, including think tanks and the media, need to play a more active role in shaping the governance context of Iraq and in demanding accountability of politicians and the public sector, including through active participation in the political process. Given the legacy of poor governance and of popular mistrust of the state, civil society can also play a critical role in re-establishing the state-citizen relationship. Likewise, CSOs can address some specific challenges of political and social reconciliation, helping to build peace. 

While their potential role in the peace and state building process needs to be further explored, it is clear that the institutional capacities of CSOs and the policy and institutional context in which they operate need strengthening at the national and local level. The media, in particular, plays an important role in promoting transparency and access to information.  
2.1.3 Immediate, underlying, and structural causes of weak state legitimacy 

Immediate causes

· Capture of political space by powerful members of the political, religious, traditional power structure; political division and competition along sectarian, ethnic and religious lines; popular mistrust of the political process; ineffective conflict resolution and reconciliation mechanisms

· Trust and cohesion within and among communities undermined by years of abuse, insecurity and conflict
Underlying causes

· Important Constitutional issues remain unresolved; the electoral law contains ambiguities and citizens are not fully empowered through the political process
· Failure to foster inclusive governance

· Existing legal frameworks overlooked or inadequate 
· Lack of capacities and an enabling environment for civil society; poor advocacy, weak public voice and media
Structural causes

· Lack of transparent, democratic systems for inclusive governance
· Problems in fledgling legal frameworks and systems still to be addressed 
· Minorities and women systematically marginalized

· Underdeveloped concept of citizenship and poor articulation of rights and duties; socioeconomic and cultural barriers, literacy and educational stratifications; cycles of non-representation in power structures contributing to exclusion; citizens and CSOs not empowered to participate effectively in the political process

2.2 
ISSUE TWO – The capacity of the Iraqi state to exert authority is weakened by the cumulative effect of years of violence; insecurity, human rights abuses, and reduced access to justice have had a severe impact on communities, especially on women and the most vulnerable

This section explores the following subset of issues: Kindly advise if and how we can include DDR/SSR. Some information is available in a UNDP expert report, but political & technical guidance is required.
· The judiciary and formal institutions; 

· Access to justice by vulnerable groups; 

· Police and the army; and
· The human rights situation.

2.2.1 Situation analysis

The Iraqi formal justice system is considered fairly competent and solid, and in some respects has been less affected than other sectors (e.g., the police) by the violence of the past few years and by neglect during the Hussein regime. The burden of the conflict, however, is also felt across the judicial institutions and has affected the rule of law in general. Significant levels of violence continue to challenge the system, including through intimidation of judicial personnel. Conflict-related disputes (e.g., land and property issues, human rights abuses) further strain existing weak capacities.
While Iraq has acceded to and in some case ratified a number of international treaties and covenants, including the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights and most other human rights conventions, it has not yet incorporated all the provisions of these covenants into its national legislation to ensure that rights guaranteed under international law are given domestic legal effect.
Although access to justice does not feature as a critical problem for many, the poor, women, and vulnerable groups have limited access to or confidence in the formal justice system.

Issues of governance in the security sector are as sensitive as they are pivotal in the context of the state and peace building process in Iraq.
 The misuse of authority over the decades, the weakening of aspects of the rule of law, and the disbanding of some security institutions after 2003 have undermined state capacity to exert authority. The authority of the police, a critical law enforcement agency, has been severely weakened. This has created space for illegitimate actors and opportunistic criminals, who in some instances have occupied the ‘legal space’ and taken the tasks of justice upon themselves. 

Human rights are not respected when law enforcement is weak. In some instances, limited options to ensure their own security and to access justice have driven individuals and groups to seek other alternatives, further undermining state authority.

Weak implementation of the rule of law and an unstable security situation have compromised the  consolidation of peace and damaged the environment for effective state performance and for socioeconomic development.
 
Inadequate legal and security frameworks and institutional vulnerability to political and criminal interference impede state authority and limit access to justice.

Interestingly, however, the popular perception of security – often the first casualty of weak rule of law and poor security governance – is improving. 

A closer look at security. A March 2009 poll of perceptions of public security showed that 84 percent of Iraqis – nearly double the rate for 2007 – view security in their own area in a positive light. Some 80 percent of respondents indicated that security is no longer their single biggest problem.  More than 2/3 felt protected from crime and 75 percent said they could move about freely and safely. 

Among respondents who said they did not feel secure, 40 percent linked their insecurity to crime. One quarter cited the economic situation as the main cause of insecurity while one-sixth cited the presence of multinational troops and a further one-tenth pointed to other armed groups. 

These results suggest that the armed conflict is no longer considered the main factor of insecurity: crime and economic hardship are emerging as stronger reasons. The findings also suggest that strengthened rule of law and capacities to deliver justice and protect citizens can go a long way to reduce feelings of insecurity and normalize the situation. And they can go a long way in addressing the conflicts and disputes created by years of violence.

· Strengthened formal judiciary institutions, increased access to justice for the vulnerable, more capable and credible police and armed forces, and the protection of human rights in line with international standards are critical to maintain positive achievements and to advance reconciliation and state-building. 

2.2.2 Subset of issues
The judiciary and formal institutions

The Iraqi judiciary is composed of the Higher Judicial Council (HJC), the Federal Supreme Court, the Court of Cassation, the Central Criminal Court of Iraq (CCCI), other civil and criminal courts, the Public Prosecution Department and the Judiciary Oversight Board.  The Ministry of Justice (MoJ) comprises the Prison Service, Judicial Training Institute (JTI), and the Land Administration Department. Add KRG institutions?
The GoI has come a long way in the last six years to rebuild the shattered institutions of the Iraqi state, particularly with regard to the rule of law. However, the judicial system and institutions responsible for implementing the rule of law (HJC, MoJ, and MoI) continue to reflect years of neglect and the generalized state of disruption of other state institutions. 

Key problems include:

Outdated legislation and failure to apply legislative reforms. The existing body of Iraqi law is not sufficient to meet the current challenges. Domestic legislation, for instance, does not yet adequately define all serious crimes, nor provide for their effective investigation and prosecution.  Protection of defendants and witnesses falls short of international standards. International treaties and covenants, though ratified, have not been fully incorporated into national legislation.

Obstacles to judicial independence. The Iraqi courts function under the leadership and authority of the Higher Judicial Council (HJC). The independence of the judiciary is in theory ensured by the Constitution (Art. 19). In practice, political interference continues to compromise independence and accountability.  

Need for greater professionalism of legal actors. While Iraq has a significant number of lawyers and a well-established legal education and training system, improvements in training and oversight are needed to enhance professionalism.  
Security, while currently improving, continues to impede case processing. After the fall of the Hussein regime, the system was further destabilized by insecurity. Intimidation presents a serious threat to the judicial professional cadre.

“Iraq’s criminal justice system continues to face serious challenges. Judicial intimidation significantly hinders administration of the criminal justice system and has impeded rule of law in Iraq.[…] Sectarian tensions have been further exacerbated through corruption and sectarian behavior.” 

Deficits in court functioning, including as a consequence of insecurity. The Iraqi court system survived the previous regime more intact than many other Government institutions. However, the courts are currently experiencing deficits that reflect the inadequate resources and failure to modernize during this era. Heightened insecurity and rapid post-Hussein legal change continue to strain the court system. Court performance varies by case type and province, and is affected by funding and staffing shortages. 
  Court administration is under strain due to increases in the quantity and sophistication of cases in recent years, particularly those related to security and terrorism. Greater coordination and cooperation among key institutions are also required. 

Staffing. Staffing at courthouses is inadequate. There are too few investigative judges and judicial investigators. For children and young people there are no alternatives to custodial sentencing, and many charged with minor offences end up in detention. This leads to overcrowding in detention facilities, fueling social instability, impeding national reconciliation and depriving many individuals of their rights.  A judicial review process aimed at discharging judges of questionable integrity left about 750 judges for a country of approximately 25 million people. Recruitment of experienced judges and prosecutors has been slow.

Transparency and fairness. There are significant challenges – real and perceived – to the transparency and fairness of the court system.  The court’s reluctance to convict high-level government officials for official misconduct remains a significant disappointment. Additionally, there is no functioning court reporting system; judges dictate legal decisions to various administrative personnel, but there is no record of the actual proceedings that can be referred to for appellate purposes.

Do Iraqis trust the formal legal system? 

Recent polls show that an overwhelming majority (90 percent) of Iraqis have confidence in the efficacy of the formal legal system, and have or would have used formal judicial mechanisms to resolve disputes; and that the use of the formal court system varies by governorate and locality. The majority of those favoring formal dispute settlement mechanisms (71 percent) are from the centre of governorates and urban areas in Iraq, whereas only 29 percent of rural populations prefer this option.   
Enforcement of judgments. Serious problems remain with the enforcement of both criminal and civil orders. In the criminal arena, judicial orders to release improperly detained defendants and to bring potential defendants before the courts are regularly disregarded. The troubling failure to enforce release orders is especially evident in the context of the recent amnesty law. A fundamental conflict exists between the executive and judiciary over which branch of Government has the authority to decide whether a detainee is released.  
In the civil arena, particularly in cases involving land disputes, the weak functioning of the MoJ Office of Execution undermines the credibility of the courts and prompts recourse to self-help in enforcing judicial orders.   

Backlog of cases/denial of speedy trial rights. There is some indication – though lack of data makes it difficult to ascertain – that many detainees charged with offenses that carry a maximum penalty of less than life imprisonment are being held beyond the strict six-month maximum detention period for lesser charges, a period extendable only by order of a three-judge trial court panel. Neither the Constitution nor the Law of Criminal Procedure provides an explicit remedy for violations of such laws. 
Infrastructure limitations caused on the one hand by poor capital investment during the previous regime, and on the other hand by the destruction of facilities during the past few years of conflict and insecurity, further affect the normal functioning of the court system.
Unacceptable prison conditions

Although the MoJ has jurisdiction over all post-trial detainees in Iraq, many spend time in facilities held by the Ministries of Interior, Justice, and Defense. The Iraq correctional system lacks adequate, humane facilities and falls far short of international standards. Conditions for juvenile prisoners are particularly poor.
The penitentiary system faces three important challenges: lack of professional training of officers and staff under the previous regime; harsh and inhumane prison conditions that violate international law and standards; and endemic corruption within the prisons that victimized inmates, their families, and often lower-level staff. 

The Iraqi Correctional Service (ICS) has made some important progress over the last five years. However, there remains significant room for improvement, including in training correctional staff and recruiting female staff for women’s prisons and police stations. Juvenile facility staff members also require special training to work with juveniles.    
Strengthening the rule of law and judicial independence is a priority requirement for Iraq and central to sustaining security, national reconciliation, and reconstruction and development. Together with respect for human rights, it provides a solid foundation for developing state capacities and infrastructure in line with the Constitution and international obligations.  It also provides a normative framework for action by the Government, state institutions and civil society organizations, which is key to peace and justice for all Iraqis.

Access to justice by vulnerable groups

Iraq has a sufficient supply of criminal and civil lawyers for those who can pay, and a bar that has long recognized the concept of pro bono legal work.  There has not, however, been a comprehensive system for providing affordable legal counsel to those unable to pay, and funding mechanisms for indigent legal services are inadequate. 

All courthouses have a ‘lawyers’ room’ where available attorneys congregate.  The quality of services provided varies greatly. Reforms are needed to bring the indigent criminal defense system into line with Constitutional commitments.

Iraqi law does not provide for free legal representation in civil litigation, and access to justice is limited for the poor. A number of externally funded programmes provide civil legal assistance, often with a special focus on serving vulnerable populations, but there is a need for Government commitment and support in providing sustainable legal services. Public legal awareness is another important gap; most Iraqis have little understanding of their rights or how the legal system functions.
In other words, the poor and vulnerable groups have limited access to formal justice institutions, and often rely on traditional justice mechanisms. Various formal and informal dispute settlement mechanisms exist in Iraq, ranging from formal to religious courts, and family, religious and political structures. These mechanisms often do not meet international human rights standards. 

Do Iraqis use non-formal dispute settlement systems?

• Nearly three-quarters of Iraqis (74 percent) have or would have used religious leaders to solve disputes, although only 40 percent believe they are effective. Among those who believe this avenue is effective, Arabs and Kurds rank higher than other communities. Overall, 45 percent of respondents retain some faith in the efficacy of religious leaders.  
• 90 percent of rural dwellers have either used or would use tribal leaders as a means of resolving disputes and 57 percent view this avenue as effective. This favourable view of tribal leaders is more pronounced in rural areas and among Arabs (55 percent) than among Kurds (22 percent) and members of other minority groups (29 percent).   
• Political parties are neither viewed favorably nor seen as viable options of solving disputes, with only 17 percent of respondents acknowledging having used them or indicating they would resort to them. 
• 83 percent of respondents have either used or would use family structures to resolve disputes, with an overwhelming 97 percent of Babylon respondents preferring this option. Preference of family structures appear to be urban-rural blind, but is a marginally more viable option for Arabs and other communities than for Kurds. 
Police and the army

The police and the army were the most severely affected in their capacity to exert state authority as a result of the 2003 occupation, which replaced a strong-armed head of state with a foreign authority. The army was formally disbanded and law and order in many neighbourhoods, even cities, became the de facto responsibility of militias and armed groups, some with political affiliations.

Since the fall of the previous regime, the already weak governance of security institutions has further contributed to heightened insecurity and violence, and continues to hinder efforts to consolidate peace and rebuild the state.

Recent improvements in the capacities and oversight of such institutions are showing results, as the police and army are reclaiming access to the territory and progressively restoring security. Within certain sectors such as in mine action, however, a deadlock has prevailed since December 2008 when the Ministry of Defense ordered a halt to all humanitarian mine action operations. Such measures counteract the progress made elsewhere within the security sector.
The Iraqi police, on the other hand, have made substantial progress in recruiting and training, restoring public confidence, and avoiding sectarian division.  

Confidence in the police

Confidence in the police has improved across sectarian and ethnic lines throughout the country, although some provinces show greater improvements than others. Moreover, sectarian division in the composition of the National Police is diminishing.  The National Police is currently 12 percent Sunni overall (although about 95 percent Sunni in Mosul).  Already, 40 percent of the officers are Sunni, and there has been no indication of problems with integration. (UNDP, justice topic paper
, August 2009)
Nevertheless, increased resources are needed to maximize police presence and effectiveness throughout Iraq.  While the size of the police force has grown significantly, police commanders express serious concerns about the quality, training and capabilities of these new recruits.  More than one police commander has described the forces as larger, yet less effective, because more experienced police officers are now required to spend a greater portion of their time providing on-the-job training to new recruits who do not arrive at their assigned duty stations prepared to carry out their duties.  
Corruption remains a critical issue affecting the credibility of security institutions.

The human rights situation 
The cumulative effect of years of violence and human rights abuses from periods of war, the Saddam Hussein regime and the instability since 2003 has profoundly affected basic community security, especially of women and children, and shaken their confidence in the state to protect their human rights.

Further inputs expected.

Women’s rights. Even though some legislation grants women and men the same rights, others blatantly discriminate against women or erode their rights.  For example, the current Penal Code lacks explicit legal provisions to protect women from domestic violence. The Iraqi Penal Code, Law No. 111/1969, prescribes lenient punishments for offences regarded as ‘honour’ killings or crimes.  It is difficult to obtain accurate data and statistics on the number of incidents of sexual violence, partly as statistics are not maintained by medical or judicial authorities, but this is also related to social taboos. 

What existing data and analysis suggest, however, is that women’s rights are not sufficiently protected and that women often do not have the means or confidence to seek redress in formal or informal justice systems.

2.2.3 Immediate, underlying, and structural causes of weak state authority 
Immediate causes
· State legitimacy to enforce law and order is damaged by decades of past and recent abuse, conflict and armed violence 
· Disappearance of a strongly normative and oppressive regime

· Political interference undermining independence of the judiciary

· Illegal, sectarian and private armed groups form within law enforcement bodies or assume law enforcement tasks
· Insecurity and threats to judicial institutions
· High volume of cases linked to incidents during the conflict straining judicial system

· Traditional systems might not comply with human rights standards
Underlying

· Lack of democratic process, weak system of checks and balances damage trust in state institutions 
· Unequal access to justice for the poor

· Traditional, religious, community rules compete and conflict with judiciary 
· Weak capacity for drafting legislation
· Failure to observe legal frameworks 

· Lack of resources or resource planning, poor planning capacity, and lack of coordination and cooperation among institutions

· Dimension of law and order neglected, incomplete

Structural causes
· State-citizen relationship damaged by years of abuse; poor quality of systems and negotiations 

· Outdated education system, underinvestment in human capital
· Incomplete, outdated, inappropriate legislation and inadequate regulatory framework

· Poor legal institutionalization

· Poor governance of the security sector

· Lack of integrity among law enforcement agencies

· A degree of institutionalisation and acceptance of corruption

· Weak structures and capacities of legal bodies; inadequate oversight
2.3 
ISSUE THREE - The state has lost significant capacity to perform core functions and deliver services to meet people’s needs and expectations.

This section will explore the following subset of issues:

· Public sector modernisation;

· Decentralisation and local governance;

· Corruption; and
· Disaster risk reduction.

2.3.1 Situation analysis

The capacity of the state to perform its core functions and to deliver quality services that respond to citizens’ needs has been severely affected by the conflict and by the political and social tensions that followed. Ensuring that the state rebuilds that capacity and that citizens participate in the process is key to stability, peace and long-term development. 

The real or perceived lack of equity in, for instance, accessing economic opportunities and services lowers citizens’ trust in the state, and can undermine ongoing efforts to consolidate state legitimacy and authority at central and local levels. Opportunistic actors are always poised to fill the vacuum left by failing institutions and under-performing service providers. Poor management of public goods, in particular oil, and disregard for the environment affect growth prospects and deplete non-renewable environmental assets. Together with weak government capacity to manage disaster risk, this might exacerbate vulnerability. 

Opportunities that are not available to all citizens will be even less accessible to women and vulnerable groups, in particular when corruption or political interference influences the allocation of jobs or access to basic services. 

Previous sections have explored how the lack of state legitimacy and accountability and popular mistrust of state institutions affect the capacity of the state to perform its core functions. Other problems affecting state performance include the following:

· The highly centralized, archaic and inefficient public sector, including a bloated and under-skilled civil service. 
· The tense process of decentralization and redefining roles and responsibilities (including fiscal ones) between the centre and the periphery.
· Corruption, a pervasive problem that affects all levels and aspects of state performance and severely undermines public trust in established systems of governance.

· The lack of mechanisms for participation and the weak capacity of citizens, in particular vulnerable groups, and of civil society organizations to generate demand for better governance.

Other critical issues to consider include state capacity to address regional disparities, to reach out and respond to the most vulnerable and neglected segments of the population, and to manage the demands of competing groups, including returning populations.
 The capacity to anticipate tensions linked to demographic patterns through adequate policy provisions, as well as to manage external shocks and natural disasters, also deserve critical attention.
· The Iraqi state needs to improve its capacity to perform core functions, to deliver essential services, and to address existing or potential shocks (e.g., natural or man-made disasters). Efforts in this regard must be based not only on considerations of technical standards, but also on the critical capacities needed to meet people’s expectations for a peaceful and fair state and to rebuild mutual trust.   
2.3.2 Subset of issues

Public sector modernisation 
The current legacy of central socialist planning was firmly entrenched in administrative and fiscal structures during the last regime.  Since 2003, the Government and people of Iraq have embarked on a challenging transition from a unitary state to a developing parliamentary republic system, and from a centralised mixed economy to one where the private sector is increasingly the engine of growth and employment. Many facets of this complex transition have already been remarkably successful. 
   However, in many ways, some of the most vital elements of public administration and civil service modernization required to meet the long-term aims of political, security and socioeconomic transition have yet to be adequately conceptualized. 

The GoI political transition will fully succeed only if the functional restructuring of state institutions, their fiscal relations and staffing composition are modernized to reflect the proposed power-sharing arrangements and new economic policy. If transformation fails against a backdrop of declining oil revenues, the implications for service delivery and political legitimacy are likely to be profound. 

The current governmental structure is federal and centralized.  All financial and administrative (planning and execution) functions are provided by central ministries and delivered through line departments. Neither fiscal nor administrative decentralization has so far taken place to allow governorates to actually govern. 

The Constitution mandates a decentralized system of government, which requires a fundamental change in the architecture of government institutions, with fiscal, administrative and functional devolution of responsibility for service delivery to the governorates and regions. The implementation of this constitutional mandate requires the national government to put in place robust and efficient policy, regulatory and oversight functions. National government would ideally be strengthened and reformed in advance of this decentralization process. However, the political imperatives of enabling governorate and regional administrations to begin to deliver services to an expectant population, especially now that the Governorate Councils have been elected, dictate that public administration reform at the national level will occur simultaneously with good governance capacity development in the governorates and regions.

Special challenges facing public sector reform efforts in Iraq: Promoting accountability; promoting decentralization; minimizing social costs during the reform process; promoting private sector growth in parallel to absorb employees from the public sector and increase employment opportunities.

Constraints to improved public sector management:
· A large government with almost 2.8 million civil servants, which means that while staffing levels and pay (for example) could be frozen, reforms will be needed at a more strategic sectoral level

· Expensive public sector staffing (as reflected in the recurrent budget) 
 

· Fragmented government structures with overlapping functions

· State-owned enterprises undermining the private sector and draining finances

· Highly centralized state economic management functions and poorly integrated public finance management 

· Substantially centralized planning processes

· Outdated and bureaucratic work processes and procedures

· Limited application of merit-based recruitment procedures and an ageing civil service

· Underdeveloped policy management capacities 

· Uneven service delivery quality 

· Overlooked gender considerations 

· Lack of inclusive and participatory mechanisms, which are critical for increasing people’s voice in decision-making and public services and improving public perception of the authorities

Other key challenges

· Ethnic and sectarian divides have plunged the country into civil strife. As a result, public service reform and rightsizing have taken a back seat to preserving unity 

· International assistance has largely been focused on capacity development rather than support for modernizing the public sector. Many core elements of modernization have yet to be conceptualised 

· There is currently no single agency or ministry responsible for managing the public service or guiding public sector reform.  The enactment of the Federal Civil Service Council (FCSC) law goes a long way toward this goal, although the council has yet to be established and will likely lack the capacity to shape the reform process without substantial Government and donor support

The FCSC Law. The new law states that the FCSC aims (i) to enhance the level of the civil service in accordance with the rule of law, either federally or locally, and to promote and develop the civil service, creating equal opportunities for qualified individuals (ii) to plan, observe and supervise public service affairs, and (iii) in developing the administrative corps, to enhance the state employment structure, and develop the skills of the civil service.  The head of the FCSC will be selected by the Prime Minister as a special grade position.
· Although a draft civil service law has been prepared, without a clearly defined approach to administrative restructuring, the law (once passed) risks merely consolidating a bloated government around structures that reflect the 1970s ideological leanings of a structuralist and centralist state  

· With government machinery reflective of the socialist tradition, elements of sustained economic growth and poverty reduction (i.e., management of policy, planning, budgeting and execution) need urgent attention. 

· Political differences within the central government undermine consensus on key elements of a comprehensive administrative reform programme and its practical implementation at the governorate level

· The Provincial Powers Act calls for increased decentralization, yet in the absence of clearly defined policymaking functions for all budget entities, planning, budgeting and execution remain uncertain  

· Corruption is alleged to affect the all levels of government. A recent survey estimates that there are as many as 1 million ‘ghost’ workers on the public payroll, a phenomenon that could be costing the GoI between 1.5 and 2.8 percent of GDP  
· Iraq is ranked 151 out of 182 countries in the UN e-Governance Index of 2008   
Decentralisation and local governance 
The high level of government centralization resulted in ministries located in the capital having full control and regulatory decision-making authority for setting priorities and allocating funds at the local level. Local development priorities and work were channeled from the centre through Directorates-General to the governorates, where local administrators implemented decisions handed down from the capital.  Similarly, the citizens had little role in identifying, planning or monitoring the services delivered to them.  In this scheme, local governments lacked the power or capacity to plan, leading to a near-total absence of the practices recognized today as essential features of good local governance.

Iraq has embarked upon structural reforms dating from 2003, when it adopted a federal system made up of federal-led authorities: (i) a federal region, the Kurdistan region, comprised of three governorates, and (ii) 15 governorates outside of a region structure, comprising the capital Baghdad and 14 governorates made up of 251 municipalities.
    The Constitution of the Republic of Iraq takes the reform process further by providing for a model of decentralized political and administrative government through devolution of authority to the governorates (or provinces) and ensuring the devolution of political and administrative powers to the governorates levels, which is essential for achieving sustainable development in the country.

According to the ‘Law of Governorates Not Organized into a Region’ (Provincial Powers Law) passed in March 2008, Governorate Councils now have overall responsibility for the formulation of development plans for the governorate. 
  They receive budget transfers from the federal government intended as an equitable share of federal revenues based on the population, resources, and needs of each governorate. 
 A key feature of the Governorate Council’s planning function consists of coordination with line ministries, as most services are still delivered through ministries and their related departments at the governorate level. Planning and resource allocation are still based on the centralized model. Governorate Councils also have a monitoring and oversight role with respect to the service delivery performance of line departments.

From an administrative point of view, devolution of responsibility for development planning to governorate level, and for identifying needs and monitoring and overseeing public services to local levels, are intended to improve government responsiveness of services to meeting local needs. The move towards greater decentralization represents a profound transformation, and the challenges arising from these changes lie at the heart of the development of the new local governance system.  

The key issues in local governance and decentralization are:

· The Provincial Powers Law and the ambitions of newly empowered governorates

· The growing credibility of democratic processes

· The importance of service delivery in retaining political capital

· The emergence of new voices, media and civil society
In addition to these, another extremely important challenge will be for local governments to quickly acquire the capacities to: respond to such issues as the reintegration of returning populations and the increased demand for services; manage local-level conflicts around land and access to resources (including employment), particularly in the context of population displacement in an economically disadvantaged environment; and respond to the immediate security and protection needs of the most vulnerable groups.
Decentralization is not a panacea for poor service delivery. In fact, in the absence of a well formulated framework with devolution of resources alongside responsibilities, it can increase the risk of fraud and mismanagement.

The ‘Law of Governorates Not Organized into a Region’ (Provincial Powers Law) provides an initial basis for empowering local governance institutions in Iraq; however, it does not provide comprehensive guidance to establish an effective and efficient decentralized system. Local councils have very limited power despite explicit devolution of power through the Constitution and the Provincial Powers Act. 

Provincial Powers Law: shortcomings
· The law devolves responsibility for setting the strategic direction and formulating strategic plans to the Governorate Council and stipulates budget support from the central government, but does not empower Governorate Councils to influence the planning and resource allocation of the line ministries through which the vast majority of services are provided. Indeed, the technical departments that provide basic services like water, electricity, health, sanitation and others continue to receive their directives and budget allocations from their respective ministries in Baghdad.  

· The law stipulates that local councils at all levels have a responsibility for monitoring and oversight of line ministry services, but no enforcement mechanisms are defined. Local councils have no managerial controls over service provision. They can thus identify problems, but must depend on others to take action, which they cannot oblige them to do.
· There is no provision for systematic planning or resource allocation below the governorate level and no criteria are defined to ensure equitable distribution of services and resources. 

· There is no provision for generating revenues at the local level.
· Gender considerations are weak. 

· There is no reference to inclusion and participatory mechanisms, which are critical for increasing people’s voice in decision-making and public services and improving public perception of the authorities.  

The development of effective decentralized local governance in Iraq is also influenced by a number of other factors, including:

· Political will to consider alternative forms of service delivery and devolve functions to lower administrative levels; central ministry resistance to increased decision-making authority at the local level (perceived to reduce their control and require a fundamental rethinking of the role and operations of central government institutions);

· Interference from political, religious and tribal powers in local-level work and planning; 

· Continued centralization of fiscal/ budgetary allotment and allocations, despite enabling legislation; 

· Lack of initiative at the local level.  The highly centralized administration and government control over civil society activities has disempowered the citizenry and limited local initiative; 

· Poor performance and preparedness among staff; 

· Lack of systematic and institutionalized local participatory planning, which ensure that priorities are set through gender-sensitive, inclusive and multi sectoral processes that allow all, including the most vulnerable, to voice their views and priorities (e.g., by conducting participatory poverty assessments to better understand community needs); 

· District and sub-district priorities acknowledged in provincial development objectives; 

· Provincial development strategy planning synchronized with the national strategic planning calendar and incorporating district plans and consultations with line ministries, civil society and the private sector;

· Mechanism in place to enable the private sector, chambers of commerce, businesses and CSOs to actively participate in planning; executive committee meetings mobilized to respond to critical needs of vulnerable groups by reporting to provincial authorities, outlining actions for inclusion and support and supporting partnership initiatives; 

· Communications strategy in place to ensure local planning process and achievements are communicated to key stakeholders.

Disaster Risk Reduction

An important area for strengthened state commitment and capacity is disaster risk reduction. Improvements in governance should enhance the enabling environment for the development of a disaster-resilient state, which is dependent on wider institutional, policy and socioeconomic factors at national and provincial levels.  

Priority entry points for disaster risk reduction should include support to:

· Develop national disaster management institutions;

· Strengthen emergency management and disaster preparedness;

· Establish community-based disaster preparedness capacities;

· Identify risk;

· Establish early warning systems;

· Adapt to climate change; 
· Develop a national disaster plan; and 

· Promote national disaster reduction strategies built on sound legislation, that is fully integrated into and consistent with other national laws and regulations.

Likewise, the formulation of national policies that address disaster risk and support capacities for implementation need to be supported as a matter of urgency. 

Resources need to be allocated to implementing disaster risk reduction policies, programmes, laws and regulations in all relevant sectors of national and local administrative budgets. Short-term expenditure for emergency relief assistance following a disaster needs to be rebalanced in favour of longer-term investment in initiatives to reduce disaster vulnerability and risk. And national DRR capacities, policies and programmes need to be decentralized and coordination strengthened between national and local institutions.

Corruption

"Evidence suggests that an improvement in the CPI (corruption perception index) by one point [on a 10-point scale] increases capital inflows by 0.5 per cent of a country's gross domestic product and average incomes by as much as 4 per cent."  (UNDP, Corruption topic paper
, August 2009)

In a 2008 rating by the Corruption Perception Index, Iraq scored 1.3 out of 10, making it the second-most corrupt country in the world. It is ranked as ‘very weak’ (53/100) by Global Integrity. Iraq’s poor performance is consistent across a range of indicators,
 including press freedom, rule of law, government effectiveness, control of corruption and accountability.  
The data suggests that corruption continues to be a serious problem in Iraq, one that affects all spheres of public and private life. It remains a significant obstacle to development and profoundly affects trust within and among communities.

Corruption undermines state legitimacy and the credibility and accountability of national and local authorities:
· It affects the functioning of key institutions, including those in charge of the rule of law and of maintaining security; 

· It undermines state capacity to perform its core functions, including managing key resources, distributing their benefits, supporting the private sector and expanding economic opportunities; and 
· It affects the delivery of services. 

The legal and administrative systems of Iraq cover most requirements of the United Nations Convention Against Corruption (UNCAC), including the establishment of an anti-corruption agency and the development of a national strategy to combat corruption 2009-2011 (2009). So far, however, results have been modest, and both the transitional nature of government and the lack of national baseline data and surveys on corruption make Government action more difficult. 

The transitional nature of the current situation breeds corruption. Behavioural patterns inherited from the previous political system are still prevalent, while new governing structures remain hampered by weak financial, fiscal, administrative and regulatory capacities. Limited understanding of the informal and criminalized sectors frustrates efforts to fight corruption. The transitional nature of some Iraqi institutions, which still carry little legitimacy, make them vulnerable to takeover by privileged groups with direct access to power and resources. Lack of popular participation in reconstruction creates an opportunity for this hijacking by the elite, leading to corruption and widespread popular discontent.

Other causes of corruption include: 

· Structural and administrative: The strongly centralized Iraqi bureaucracy, which concentrates powers and fails to promote good governance practices in such areas as procurement and service delivery; and the lack of clarity on decentralized structures and centre-periphery relations. 
· Political ambiguity: Although publicly condemned, corruption is tolerated even at the highest levels of political leadership, and political commitment to fight corruption has not been strong.
· Structure of the economy: Because Iraq is a single mineral and centralized resources economy
 with few oversight mechanisms, opportunities for mismanagement abound; management and mobilization of the vast oil revenue resources have not been upgraded to minimal standards of accountability and revenue management.
· Rule of Law: Weak rule of law makes crime difficult to detect and prosecute, creating a sense of impunity. Even where laws and regulations exist, they are weakly implemented and enforced, and powerful individuals, including high-level officials, remain immune from prosecution in matters linked to corruption. Crime prevention relies mainly on the adherence of individuals (public servants or private individuals) to a social pact of integrity, which at present is barely in evidence.
· Weak performance of anti-corruption bodies, partners and stakeholders: Although financial and human resources have been mobilized to fight corruption, results are modest. This can be attributed to the absence of necessary laws, the lack of independence from – and interference by – political leadership, the lack of clear reporting lines, the absence of oversight committees, and (to a lesser extent) the size of the country. 
 Low human capital remains a major concern, especially for the newly created anti-corruption Commission on Public Integrity and for other key partners and stakeholders. 

· Societal: Lack of a strong social pact to combat corruption at state and individual levels, and low monitoring capacity within civil society.
· The direct consequences of insecurity and conflict: Competition over jobs, other economic opportunities and services can favour corruption during a difficult phase of post-conflict reconstruction and reconciliation as officials might take advantage of their positions and people are more prone to pay bribes for favours and services. 

· International presence: Opportunities for corruption may be created by the large-scale injection of resources after 2003, in an environment where legal and institutional frameworks are weak, fragile or inexistent and expertise scarce.
2.3.3 Immediate, underlying, and structural causes of the weak state capacity 

Immediate causes

· Conflict and insecurity weaken social cohesion and trust in the state
· Overdependency on central authorities 
· Weak enforcement of rules and oversight; political interference and conflict

· Underdeveloped skills and brain drain (of entrepreneurs and skilled labour)

· Service delivery mechanisms damaged by years of war, sanctions and insecurity

· Increasing demands for reintegration and employment creation 
· Additional stress on systems and capacities caused by reintegration
· Low demand for civil society services and inability to fill service gaps
· Corruption and nepotism
Underlying

· Unclear centre-periphery roles and responsibilities; ambiguous provincial laws/local governance
· Lack of planning and delivery capacity at central and local levels

· Underinvestment in skills creation
· Inadequate and poorly implemented legal, regulatory and policy frameworks 
· Insufficient budget allocation and expenditure
· Lack of expertise and outdated approaches, information and analysis

· Absence of an enabling environment; direct barriers; passive entrepreneurship; lack of audits 

· Absence of effective protections
Structural causes

· Centralized system of planning and delivery

· Lack of modernization and of capital investment; public administration obsolete, inefficient; bloated and inefficient civil service and professional cadre

· Weak public financial management, unable to spend funds or make appropriate capital investments

· Undefined links between elected politicians and service delivery departments/government administration
· Corruption and nepotism
· Weakly developed concepts of citizenship, citizens’ rights and duties

· Politicised and traditional society; weak modern civil society organizations

· Weak and marginalised private sector
· Unfavourable demographic trends
3. STAKEHOLDER ANALYSIS AND CAPACITY GAPS

Stakeholders

Key stakeholders in the governance sector are:

· Political parties and national and local level political leaders

· Central and local administration

· Law enforcement bodies and security institutions 

· Traditional and religious leaders

· Civil society, including the media, and community-based organisations

· Armed groups and militia (to discuss with UNAMI)
· International organizations and the donor community

Political parties and national and local level political leaders

Can UNAMI contribute a paragraph on the key national and local level political parties and leaders and what role they can play in state and peace building.  

Central, regional, and local/governorate level administration

Central level. At the central level, the main stakeholders are the ministries (36), in particular those providing services. These are represented in the governorates through ‘technical directorates’ that are under the administrative and financial tutelage of the central ministry.  

The Ministry of Municipalities and Public Works (MMPW) is particularly important, as it is the municipal service regulator at the central level and controls all municipal structures.   

Central administration is critical if the state is to improve capacity, accountability and responsiveness. Not only does a lack of commitment to reform at the top forestall effective change at lower administrative levels, but it also deprives citizens of better opportunities and services. 
 

Capacity gaps. The public sector continues to face capacity constraints in policy management, planning, administering, budgeting, executing, monitoring and follow-up. Critical gaps include the capacity of staff at all levels in policy development, strategic planning, and coordination; outdated management techniques and methodologies; and weak coordination mechanisms and capacities at central and local levels. Central ministries also show limited administrative and financial capacity for service delivery.

Local level. Local level administration includes local authorities and the Kurdistan Region.
 In addition to the KRG, the local level features three levels of government: governorates or provinces, districts and sub-districts. 
 Governorates have been granted a degree of autonomy since the adoption of the ‘Law of Governorates Not Organized into a Region’ (Provincial Powers Law, March 2008). 

The municipalities or municipal bodies in Iraq are service-providing bodies present at all levels of local government. They execute governorate action plans and strategies, and are monitored by and accountable to local elected bodies (governorate, district and sub-district councils). This dichotomy creates ambiguity among local priorities, since the service providers are still answerable to the central government financially and administratively. 

Local-level bodies are increasingly important players critical to improving local governance and strengthening the state-citizen relationship. 
Capacity gaps. Like central-level administration, sub-national bodies continue to face capacity constraints in planning, administering, executing, monitoring and follow-up. These include skills deficits among local-level staff in the context of decentralized service delivery; outdated management techniques and methodologies; and lack of coordination mechanisms at central and local levels. In addition, the vast majority of Iraqi civil servants have not been exposed to many of the modern advances in governance, municipal service provision and decentralized decision-making.

The judiciary, police, and anti-corruption bodies

The judiciary. The judiciary, 
 the Ministry of Justice (MoJ), 
 and security sector institutions are critical actors to enforce the rule of law, reduce insecurity and protect citizens’ rights. Effective judicial systems and institutions are needed to fight corruption and create an enabling environment for investment and growth.

Years of neglect and conflict have strained the capacity and authority of law enforcement bodies. Nevertheless, the judiciary continues to be widely respected, and can help strengthen state authority and legitimacy and to increase trust in institutions. 

Capacity gaps. Key capacity gaps of the judiciary (also identified in the causal analysis) include staff shortages in certain areas of the judicial process (including, importantly, dealing with juvenile offenders and women), weak training for critical tasks such as conducting investigations, and overall weaknesses in the administrative capacities of judicial personnel.

The police. The police have suffered a legitimacy crisis in the past as a law enforcement institution, and have faced dramatic decreases in capacity and authority. The trend is reverting, and the police are increasingly resuming traditional functions.  People across communities report increasing trust in the police and sectarian division in the composition of the national police force, a particularly sensitive issue, is diminishing.
  The police can play a stronger role in improving security, enforcing the rule of law and protecting the population, especially women and the most vulnerable.  

Capacity gaps. Critical capacity gaps of the police force include the number of police officers and the inadequate education and training of most new recruits. Based upon projected MoI shortfalls for 2009, the National Police will likely struggle with hiring, training, and equipping the additional personnel required to reach the desired end strength of 60,000 officers.  Much work also remains to be done in providing base locations to all current and planned units, and there is an ongoing need to replenish existing units’ equipment and to improve base locations. 

Anti-corruption. Iraq has a number of institutions and bodies mandated with fighting corruption. They include the Commission of Integrity (COI), which has investigative powers, among others;
 the Inspectorate General, whose inspectors are embedded in ministries where they monitor the execution of budgets and management of resources; and the Board of Supreme Audit (BSA)
 with auditing, analysis, reporting and correction functions on all sectors dealing with public funds. BSA covers all the governorates and sectors throughout Iraq (except KRG).
 

The COI, the Inspector General and the BSA are established critical actors in the fight against corruption. They can help reduce waste, improve resource management and increase people’s trust in the state, thus contributing to stronger governance in Iraq. 

Capacity gaps. Anti-corruption bodies suffer from a number of structural and institutional capacity gaps. These include the lack of baseline and surveys; the inadequacy of legal provisions; weak human capital (in particular for the newly created Anti-Corruption Commission on Public Integrity); political interference and weak political commitment to fight corruption. Another important factor behind these capacity gaps is the lack of a strong social pact to combat corruption at state and individual levels.

Traditional and religious leaders

Traditional and religious leaders have played a divisive role in some instances and promoted peaceful cooperation in others. They interact with local and national actors and institutions and can influence the political and social environment. They are close to communities, and have in some instances supplanted the state and institutions in providing services, such as informal dispute resolution. 

Because of their community outreach capacities and their cultural currency at the local level and across the country, traditional and religious leaders can play an important role in addressing core issues of social cohesion and sensitive matters such as practices of marginalization that are increasingly affecting women. Their role in healing the trauma caused by years of abuse and violence is also important. 

They are critical to the process of political and social reconciliation at the national and local levels.

Armed groups and militias Seek UNAMI’s advice.
Civil society (including media)

Civil society organizations, including the media and think tanks, play a critical role in creating space for debate, promoting public sector accountability and transparency, and shaping the governance environment and development vision.
Although Iraqi CSOs are increasingly active in various domains of public life, most are still in their infancy. Weak capacities and a non-enabling environment affect their ability to articulate citizens’ demands and to advocate effectively for improved governance. The media, considered as fairly free, plays an important role in promoting transparency and allowing access to information on the political process, development opportunities, improvements in security, and other prominent issues. 

Most CSOs, community based organizations, and the media have political or religious affiliations, which can undermine the watchdog role they could play. A stronger civil society will be a critical actor in the process of governance reform.

Capacity gaps. CSOs lack core capacities necessary to meaningfully participate and represent citizens’ interests, including management, advocacy, technical and participatory techniques. 

Overall, it is worth noting that capacities for inclusion and participation, in particular of groups that are often marginalized from public life (e.g., women, the most vulnerable, and in some instances youth), are weak across the political system, within and across administrative bodies at the central and local level, and within and across communities. A weak culture of inclusion and the lack of mechanisms for participation affect the capacity of political parties, traditional leaders, decision-makers and administrative bodies to engage citizens in the political process and in setting development priorities. 

4. UN COMPARATIVE ADVANTAGE

The UN country team in Iraq has been actively engaged in the country’s reconstruction since 2004, specifically in institutional building and strengthening. Governance assistance was provided through a series of programmes implemented by the UN agencies, with particular emphasis on technical assistance and capacity development for public sector institutions and civil society.  

The UN governance portfolio comprises interventions addressing corruption and public accountability, supporting electoral processes, media, national dialogue, human rights mainstreaming at the central and local levels, civil society, rule of law, and more.  In addition, the United Nations has a core mandate to support sustainable development and poverty reduction, which requires effective mechanisms for dialogue between government and communities to ensure that services are responsive to local needs and that citizens are empowered to address their own problems. It is the UN focus on strengthening governance institutions and processes at all levels of society that adds value to the development of good governance in Iraq. Moreover, UN impartiality and neutrality allow for wide acceptance by all factions when addressing sensitive issues such as corruption or national dialogue. 

Building on the distinct mandates of the various UN country team members to engage on politically sensitive issues of governance, the UN is best placed to support Iraq in navigating between generating support for reform at the political level and implementing reform at the technical level. This also means ensuring that public administration reforms are pro-poor, advance the democratic process, and protect human rights. 
The UN is also well placed to assist the GoI in coordinating donor support to the Governance sector. 

5. CROSS-CUTTING ISSUES 
The governance deficits identified here have far-reaching consequences for the political, social and human capital of Iraq. They affect the main cross-cutting development issues in several ways.

MDGs. The Millennium Declaration recognises good governance, of which public administration is a central part, as the means for achieving the MDGs. Governance failures and their consequences diminish the prospects of reaching critical MDGs. Support to strengthening the legitimacy, authority and capacity of the state is linked to achieving the MDGs in several ways. Political will and resources are channeled in pursuit of MDG goals if governance reforms are effectively undertaken. Higher political and institutional accountability is essential feature to closing the democratic deficit, which is key to achieving the MDGs. And a state that responds to the needs of its citizens, especially women and marginalized groups, can best ensure the sustainability of MDG achievement. 

Human rights. Human rights abuses and gender discrimination, marginalization and exclusion of communities, and failure to protect the most vulnerable individuals have flourished over years of violence, neglect, and weak state capacity. Weak implementation of legal and human rights frameworks and, in some areas, cultural and social structures are limiting women’s participation in public life and access to services and economic opportunities. Since the rights-based approach seeks to develop not only the capacities of rights-holders to claim and exercise their rights, but also of duty-bearers to fulfill human rights obligations, it increases the pressure on the state to put the poor and marginalized groups at the core of policy and of development strategies. The success of the political process, the re-establishment of security and the rule of law and improvements in public service delivery would raise living conditions for vulnerable groups.  Greater transparency and participation in decision-making in a well-equipped, empowered, restructured and modern public sector would allow rights-holders to better understand the structures and processes of government and how they can participate in it. In addressing employment issues, emphasis should be on ensuring that no rights are violated and that no members of the workforce, especially minorities, women or youth, are discriminated against. 

Decentralization initiatives would enhance the capacities of rights-holders in certain rights related to local governance, particularly associated with access to information and participation, receiving feedback on decision and use of public funds, and representation in decision-making.
Protection. A rights-based approach to development prioritizes protection of marginalized groups, including women, the poor, refugees, and minorities, and promotes equitable and non-discriminatory access to services, stronger accountability and application of the rule of law. Key governance reforms and an inclusive political process must take into account the particularities of the Iraqi context, given the ethno-sectarian diversity of the country.

Gender. Violence, insecurity and a weak state affect women in differently from men. Persistent high levels of adult female illiteracy, low and underproductive participation of women in the labour force, and the increasing share of female-headed households living in poverty are manifestations of the problem. Addressing the challenge of gender equality in Iraq will require political will, policy reforms, and greater capacity to transform plans into reality.  Female participation in politics and in the public sector has notably increased, with women comprising 25 percent of Parliament and 70 percent of public sector workers.  However, the quality of such participation remains a concern, as data shows that female participation in decision-making positions is still very limited. 

An inclusive political process, the removal of structural blockages to gender equality (e.g., discriminatory legal provisions), a female-friendly justice system and police force, gender-sensitive public sector reforms and the integration of gender considerations into strengthened local governance systems will empower women to demand and access services that respond to their needs, economic opportunities, and protection of their rights. 

Employment. Public sector reform and decentralization, among the various governance reforms, are critical for employment. On the one hand, the right-sizing of the civil service will create significant challenges due to the loss of state jobs. On the other, the modernization and creation of more efficient systems of governance and administration, with their anticipated positive repercussions on the economy, will create new employment opportunities, including for women and young people. Employment generation is not likely to be a direct outcome of the decentralization process.  However, over time, with gains in efficiency and capacity, local authorities may generate more employment opportunities at the communal and local levels.

Environment. Poor regulatory systems and implementation, weak institutional capacities, and controversies over resource management and revenue allocation have stymied equitable economic growth. The loss in benefits from natural resources and a deteriorated natural environment are in part the consequences of poor governance.

6. SUMMARY OF THE KEY STATE AND PEACE BUILDING CHALLENGES 
· Ensure that the political process is inclusive and outlines a clear way forward to support the rebuilding of the state and the consolidation of peace

· Demonstrate the capacity to improve security and access to justice for the vulnerable, and to protect citizens from abuse

· Ensure that the process of decentralization and the strengthening of local governance help redefine the centre-periphery relationship to increase accountability and efficiency; and manage tensions inherent in the process

· Prioritize and sequence key public sector reforms, bearing in mind the importance of addressing immediate needs and expectations (particularly access to economic opportunities and quality services) while promoting more efficient policies and systems to enable inclusive growth

· Design and implement clear policies and programmes to address sensitive issues of reintegration, the management of natural resources and the environment

· Support the rebuilding of trust and harmony within and among communities, and between them and the state at national and local levels

· Ensure gender equity














































� The framework utilized in this CCA is informed by the existing body of literature on state and peace building, including recent publications by OECD/DAC and other UN and international partners. 


� Resilience here is meant as the capacity of the state and of society not only to cope in a passive way, but also to withstand conflict and negotiate peace. 


� According to the IHSES 2007 (see CCA pre-analysis, Governance section) overall, 2 percent of Iraqis interviewed participate in political activities, but the variance by governorate is high in both the number of individuals and duration of time spent on political activities. Baghdad is below the national average. Kirkuk, Al-Anbar, and Missan, have the highest percentage of individuals engaged in political activities.  One interpretation of these findings suggests that these three regions’ political centers have broader political inclusiveness than elsewhere in Iraq.  


� Iraq, National Report on the Status of Human Development, 2008 (ref CCA pre-analysis, Governance section) 


� Economist Intelligence Unit, Iraq monthly reports March-August 2009. UNAMI political reporting August 2009 Can we quote this?


� Victoria Stanski, “Linchpin for democracy: The critical role of civil society in Iraq”, Journal of Third World Studies, Fall 2005, http://findarticles.com/p/articles/mi_qa3821/is_200510/ai_n15641284/?tag=content;col1


� Although the current environment and the state of knowledge do not allow an appropriate analysis at this stage, this is certainly an area that will require increasing attention and partnership between the GoI and international partners.  


� Key sectors like the economy, natural resource management, environmental protection and private sector development are directly affected by insecurity and poor enforcement of laws and regulations. Service delivery is undermined by the high levels of insecurity and by the incapacity of citizens to defend their rights. 


� Iraq Knowledge Network, 2008 UN Inter-Agency Information Analysis Unit (IAU) 


� Measuring Stability and Security in Iraq, Centre for Strategic and International Studies, March 2009 


� The HJC centrally controls its budget and local courts are reluctant to seek supplemental funding from the HJC.  There is also a reluctance or inability on the part of the national judiciary to request additional funds from the Ministry of Finance.  In the 2007 capital budget only 17.7 percent of HJC funds were spent—$3.5 million out of $19.8 million – in part because provincial chief judges were not asked to provide a request for operational and maintenance funds. 


� IKN analysis for CCA, CCA pre-analysis, June 2009


� IKN analysis for CCA, CCA pre-analysis, June 2009


� The causes and consequences of corruption are addressed in Section 2.3. 


� These issues are articulated in other sections of the CCA and are therefore not directly addressed here.


� These include: the adoption of a new constitution in October 2005 and the provincial elections held in January 2009, followed by the passing of a Provincial Powers Act and new budgetary laws outlining plans for inter-governmental transfers, which remain to be implemented.


� The 2009 budget projected expenditures of US$59.5 billion, of which government salaries cost US$17.4 billion, pensions US$3.9 billion and a further US$3.6 billion was allocated for state owned enterprise, excluding the KRG.


� Outside of the capital Baghdad, municipal structures are present at all levels of local government, i.e., governorate level (Muhafaza), district level (Qada’a) and sub-district level (Nahiya).  The term ‘municipality’ refers to the government unit below the governorate.  The term local government refers to governorate, district and sub-district levels.


� Law of Governorates Not Incorporated into a Region, Article 7: The governorate council shall assume the following functions… Fourth: Outline, in the development of the plans for the governorate, the general policies in coordination with the competent ministries…. Fifteenth: Identify the governorate’s priorities in all fields and outline its policies and strategic development plans in a manner that does not contradict with the overall national development.


� As stipulated in Article 121, ‘Third’, of the Constitution, US Aid, Iraq Local Governance program, Law of Governorates Not Incorporated into a Region, An Annotated Text, July 2008, Version 1, 


� Freedom House, World Bank, Transparency International.


� Geopolicity estimates 2008


� (�HYPERLINK "http://siteresources.worldbank.org/WBI/Resources/wbi37234Heilbrunn.pdf"�http://siteresources.worldbank.org/WBI/Resources/wbi37234Heilbrunn.pdf�).


� Commission on Integrity, Board of Supreme Audit and Inspectors General, as well Joint Anticorruption Council (JACC), Council of Representatives (CoR), The Central Bank. 


� The section on the UN comparative advantages outlines the critical role of the UN as a stakeholder in the governance sector.  


� Iraq Community Based Conflict Mitigation Programme, Community Conflict Assessments – A Synthesis, IAU, June 2009.


� KRG comprises three governorates organized into an autonomous, federally recognized �HYPERLINK "http://en.wikipedia.org/wiki/Regions_of_Iraq" \o "Regions of Iraq"��region�, e.g., Dahuk, Erbil and Sulaymaniyah.


� The Governorates or provinces (Muhafaza); governorates are divided into lower level administrative divisions, the districts (Qadaa); these are composed of sub-districts (Nahiya).  Baghdad present a unique case as it is a Governorate by itself and cannot by Law be part of any region.  


� The Provincial Powers Law defines the roles and responsibilities of both the elected local bodies and the associated administrative units at Governorate, Qada’a and Nahiya level, and requires Governorates to manage themselves through their own �HYPERLINK "http://en.wikipedia.org/wiki/Local_government" \o "Local government"�local councils�.


� The primary institution of the judiciary is The Higher Judicial Council (HJC), which supervises the judiciary and manages its affairs, including the Federal Supreme Court, the Court of Cassation, the Central Criminal Court of Iraq (CCCI) and other civil and criminal courts, as well as the Public Prosecution Department and the Judiciary oversight Board. 


� Primary components of the MoJ are the Prison Service, Judicial Training Institute (JTI), and the Land Administration Department.   


� The National Police is currently 12 percent Sunni overall (although about 95 percent Sunni in Mosul).  Already, 40 percent of the officers are Sunni, and there has been no indication of problems with integration. 


� The Commission, formerly the Commission for Public Integrity, was created by the Coalition Provisional Authority in 2004.


� The BSA is the oldest anti-corruption body in Iraq, created in 1927.  


� For KRG there is an Office of Financial Management that replicates the BSA. However, the Iraqi Constitution recognizes the BSA as the sole custodian of this mission.
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